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STATEMENT OF THE CASE
Jerome D. Kowal ski and Patricia A Kowal ski (“the
Taxpayers”) own a 151-acre tract of |land |egally described as
part of the NEY2of Section 10, Township 16, Range 15, Sherman
County, Nebraska. (E15:1). The tract of land is inproved with a
single-famly residence which was built in 1995. The residence
is a one-story home with 1,992 square feet of above-grade
finished living area over a full basenment. (E15:1). The
basenent finish consists of 1,152 square feet of “partition
finish,” and 644 square feet of “recreational finish.” (E15:3).

There are 196 square feet of unfinished basement. (E14:3). The



home has an attached garage (E25:3) and a nunber of outbuil dings.
(E15:5 - 7).

Agricul tural and horticultural real property is to be val ued
at 80% of actual or fair nmarket value. Non-agricultural rea
property is to be valued at 100% of actual or fair market val ue.
Neb. Rev. Stat. 877-201(Reissue 2003). The actual or fair market
val ue of the non-agricultural real property, together with 80% of
the actual or fair market value of the agricultural property,
yi el ds the assessed val ue of the subject property as of the
assessnment date. The State Assessnent Manager for Sherman County
determ ned that the assessed val ue of the Taxpayers’ real
property was $220, 275 as of the January 1, 2003, assessnent date.
(E5:1). The Taxpayers protested that determ nation of val ue and
al | eged that the assessed val ue of the property was $151, 219.
(E5:1). The Sherman County Board of Equalization (“the Board”)
granted the protest in part and reduced the assessed val ue of the
| and conponent, but increased the assessed val ue of the
i nprovenents based on an inspection of the basenent of the
subj ect property. This inspection was nade pursuant to the
protest and with the Taxpayer’s perm ssion. (E5:1).

The Taxpayers appeal ed the Board’'s deci sion on August 19,
2003. The Comm ssion served a Notice in Lieu of Summons on the
Board on Septenber 5, 2003, which the Board answered on Septenber

10, 2003. The Comm ssion issued an Order for Hearing and Notice



of Hearing to each of the Parties on April 6, 2004. An Affidavit
of Service in the Comm ssion’s records establishes that a copy of
the Order and Notice was served on each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Gty of Kearney, Buffalo County, Nebraska,
on June 28, 2004. The Taxpayer appeared personally at the
heari ng. Comm ssioners Hans, Lore, Reynolds and W ckersham heard
t he appeal. Comm ssioner Reynol ds served as the presiding
of ficer.

Speci al Appoi nted Counsel for the Sherman County Board of
Equal i zation filed a Motion to Wthdraw on June 24, 2003. M.

El don Ki eborz, Chair of Sherman County Board of Equali zati on,
attended the hearing before the Conm ssion. Special Appointed

Counsel was given | eave to withdraw as request ed.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board's
decision to grant the Taxpayers’ protest in part but raise the
i nprovenent val ue was incorrect and either unreasonable or
arbitrary; and (2) if so, whether the Board’ s determ nation of

val ue was unreasonabl e.



L.
APPLI CABLE LAW

The Taxpayers are required to denonstrate by clear and
convincing evidence (1) that the Board' s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Rei ssue 2003, as anmended by 2003
Neb. Laws, L.B.973, 851)). The “unreasonable or arbitrary”
el enment requires clear and convincing evidence that the Board
either (1) failed to faithfully performits official duties; or
(2) failed to act upon sufficient conpetent evidence in making
its decision. The Taxpayers, once this initial burden has been
satisfied, must then denonstrate by clear and convinci ng evidence
that the Board’ s val ue was unreasonable. Garvey El evators v.
Adans County Bd., 261 Neb. 130, 136, 621 N.W2d 518, 523-524

(2001) .

| V.
FI NDI NGS OF FACT

The Conmi ssion finds and determ nes that:
1. The State Assessnment Manager for Sherman County’s
determ nation of val ue ($220,275 as shown on Exhibit 5, page
1) had three conmponents:
a. Land Val ue $ 50, 785
b. House Val ue $141, 365

C. Qutbuildings $ 28,125



d. Tot al $220, 275

(E10:1 and E5:1).

The Board reduced the value of the |land conponent from

$50, 785 to $48,910. (E5:1; E15:7).

The State Assessnment Manager for Sherman County’s
residential i1nprovenent val ue was based on the 1999 Marshal
& Swift Residential Cost Handbook cost factors. (E10:1).
The State Assessnment Manager for Sherman County’s
residential inprovenent val ue included 996 square feet of
“partition finish” and 996 square feet of “recreational
finish.” (E10:1).

The Board s value for the residential inprovenment conponent
of the subject property is based on the 2002 Marshall &

Swi ft Residential Cost Handbook cost factors. (EL5:3).

The Board s value for the residential inprovenment conponent
of the subject property included 1,152 square feet of
“partition finish” and 644 square feet of “recreational
finish.” There are also 196 square feet of unfinished
basenent area. (E15:3).

The 2002 cost factors are eight percent (8% higher than the
1999 cost factors. (E15: 1 - 4; Testinony of the State
Appr ai ser for Sherman County).

The new, higher cost factors were used for those properties

for which protests were filed, including the subject



property, and al so any properties which had inprovenents
added (“pick-up work”). (E15:1 - 2).

9. The actual or fair nmarket value of the residenti al
i nprovenent conponent of the subject property, including the
corrected basenent dinensions and using the 1999 cost

factors is $140, 544.

V.
ANALYSI S

The Taxpayers presented five issues presented to the Board:
(1) a request for additional physical depreciation for the
residence; (2) a request for a 15% econom c depreciation for the
residence; (3) a request for a reduction in the assessed val ue of
“waste | and” from $20 per acre (after Board action, see E15:7) to
zero; (4) an allegation that one of the outbuildings was val ued
twice and that all of the outbuildings were overval ued; and (5)
an allegation that the inprovenent conponent of the subject
property was overval ued. The Taxpayers adduced no evi dence
concerni ng physical depreciation. The Taxpayers’ evidence
denonstrates that econom c depreciation is specific to |ocales
wi t hi n Sherman County. Those econom c depreciation factors
ranged from 15%to 40% for tax year 2003. The Taxpayers failed
to adduce any evidence quantifying the appropriate economc

depreci ation factor applicable to the location of their property.



The Taxpayer al so requested that the assessed val ue of the
25-acres designated as “waste” with an assessed val ue of $20 per
acre after Board action should be reduced to zero. The Taxpayer
testified that these 25-acres of canal had no value. An owner of
property who knows the property and is famliar wit its worth is
conpetent to testify as to value. U S. Ecology v. Boyd County
Bd. Of Equal., 256 Neb. 7, 16, 588 N.W2d 575, 581 (1999). The
evi dence establishes that the canals have no nore val ue than
roads, which are valued at zero. The Board adduced no evi dence
in support of its $20 per acre value for canals. The Taxpayer’s
request for relief for the “waste” |and conponent of the subject
property nust be granted.

The Taxpayers al so all eged that the outbuildings were
overval ued and that one of the outbuildings was val ued tw ce.
The inventory of outbuildings and their values were described as
a “work in progress” by the State Appraiser for Sherman County
when asked about the di screpancies between Exhibit 15, pages 5
and 6, and Exhibit 6, page 3. The Taxpayers adduced no evi dence
that the inventory and val ues as shown on the exhibits were
i ncorrect.

The Taxpayers also failed to adduce any evidence of actual or

fair market value for the outbuilding conponent of the subject

property.



The State Assessnment Manager for Sherman County val ued the
subj ect property’s inprovenents using the Cost Approach
(E10:1). The Cost Approach includes six steps: “(1) Estimate the
land (site) value as if vacant and avail able for devel opnent to
its highest and best use; (2) Estimate the total cost new of the
i nprovenents as of the appraisal date, including direct costs,
indirect costs, and entrepeneurial profit from market anal ysis;
(3) Estimate the total ampunt of accrued depreciation
attributable to physical deterioration, functional obsol escence,
and external (econom c) obsol escence; (4) Subtract the total
anount of accrued depreciation fromthe total cost new of the
primary inprovenments to arrive at the depreciated cost of
i nprovenents; (5) Estinate the total cost new of any accessory
i nprovenents and site inprovenents, then estimate and deduct al
accrued depreciation fromthe total cost new of these
i nprovenents; (6) Add site value to the depreciated cost of the
primary inprovenents, accessory inprovenents, and site
i nprovenents, to arrive at a value indication by the cost
approach.” Property Assessment Val uation, 2" Ed., |nternational
Associ ati on of Assessing Oficers, 1996, pp. 128 - 129. The only
steps at issue in this appeal is the determ nation of Replacenent
Cost New (“RCN’) and Repl acenent Cost New Less Depreciation

(“RCNLD") .



The Board changed the square footage for the basenent finish
for the residential inprovenment in reaching its determ nation of
value. (Cf. E10:1 and E15:3). The Taxpayers adduced no evi dence
concerning the correct neasurenents of the basenent finish. The
Comm ssi on nmust accordingly conclude that the 1,152 square feet
of “partition finish” and the 644 square feet of “recreational
finish” are the correct dinmensions for the basement finish.

(E15: 3).

The State Assessnment Manager for Sherman County used the
1999 Marshall Sw ft Residential Cost Handbook cost factors to
val ue the subject property’s inprovenents for tax year 2003. The
Board, after the Taxpayers’ protest, used the 2002 Marshall Swft
Resi denti al Cost Handbook cost factors to val ue the subject
property’s inprovenents. The 2002 cost factors are 8% hi gher
than the 1999 cost factors. The State Appraiser for Sherman
County testified that the Board increased the physical
depreciation factor for the properties who val ues were changed to
t he 2002 cost factors. The subject property’s physi cal
depreciation factor was 6% both before and after Board acti on.
(E10:1; E15:3).

Taxes nust be levied uniformy and proportionately on al
real property. Art. VIIl, Neb. Const., 81(1). Wile it is
perm ssible to reasonably classify property for tax purposes and

to use different nethods to determ ne assessed val ues for



different classifications of property, the results obtai ned by
such perm ssible different nmethods nust be sone way correl ated so
that the results reached shall be uniform and proportionate.
Natural Gas Pipeline Co. of Anerica v. State Bd. of Equalization
and Assessnent, 237 Neb. 357, 373, 466 N W2d 461, 471 (1991).

The State Appraiser for Sherman County testified that the
new cost factors were selectively applied in her absence. The
Board failed to offer any correlation justifying disparate
treatment of properties for which protests were filed versus
properties for which no protests were filed. Further, the Board
of fered no evidence reconciling the results of the disparate
treatnment to actual or fair market val ue.

The results of the disparate treatnment in fact cannot be
reconciled. Using the corrected basenment finish di nensions

results in the followi ng the indication of value under the Cost

Appr oach

10



RCN Usi ng 1999 Cost RCN Usi ng 2002 Cost
Factors (E10:1) Fact or (E15:3)
Base Costs $ 93,106 | $ 101, 512
Adj ust nent s:
Heating etc. $ 2,729 | $ 3,008
Basement Cost $ 19,741 | $ 19, 300
Partition $18,225* | $ 19, 100
Recreati onal $6, 139** [ $ 7,715
Attached Garage $ 9,575 | $ 10, 495
Tot al $ 149,515 | $ 161, 130
Less: 6% Physi cal $ (8,971) [ $ (9, 668)
Depreci ati on
RCNLD $ 140,544 | $ 151, 462
Out bui | di ngs $ 28,125 | $ 28,125
Land $ 48,410 | $ 50, 785
Tot al $ 217,079 | $ 230,372

* 1,152 sqg. ft.

** 644 sq. ft.

x $15.82 = $18, 225

x $9.52 = $6, 139

The Board's decision to use the 2002 cost factors to val ue

t he subject property’ s residential

i nprovenents w t hout

reconciling the results to val ues obtai ned using 1999 cost

factors used for other properties was incorrect,
unreasonabl e and arbitrary.
of value for the inprovenents was al so unreasonabl e.

deci si on concerning the value of the residenti al

nmust accordingly be vacated and reversed.

and both

The Board's ultinmate determ nation

The Board’s

i mprovenents

The Board' s decision to value | and burdened by an easenent

for a cana

11

at $20 per acre was al so unreasonabl e when | and used




for roads was assigned no value. (E15:7). That decision mnust

al so be vacated and reversed.

\
CONCLUSI ONS OF LAW

1. The Conmmi ssion has jurisdiction over the Parties and over
the subject matter of this appeal.

2. The Commission is required to affirmthe decision of the
Board unl ess evidence i s adduced establishing that the
Board’ s action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003).

3. The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
decision. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. If the
presunption is extinguished the reasonabl eness of the
Board's val ue becones one of fact based upon all the
evi dence presented. The burden of show ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adanms County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

4. “Actual value” is defined as the market value of rea
property in the ordinary course of trade, or the nost

12



probabl e price expressed in terns of noney that a property

will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng

all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

Taxes nust be levied uniformy and proportionately on al

real property. Art. VIII, Neb. Const., 81(1). Wile it is
perm ssible to reasonably classify property for tax purposes
and to use different nethods to determ ne assessed val ues
for different classifications of property, the results
obt ai ned by such perm ssible different nmethods nust be sone
way correlated so that the results reached shall be uniform
and proportionate. Natural Gas Pipeline Co. of Anerica v.
State Bd. of Equalization and Assessnent, 237 Neb. 357, 373,
466 N.W2d 461, 471 (1991).

The Taxpayers have adduced cl ear and convi nci ng evi dence
that the Board’ s decision was incorrect and both
unreasonable or arbitrary. The Taxpayers have al so adduced
cl ear and convincing evidence that the Board s determ nation
of val ue was unreasonabl e.

The Board’ s deci sion nust accordingly be vacated and

rever sed.

13



VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Shernman County Board of Equalization’s Order setting the
assessed val ue of the subject property for tax year 2003 is
vacat ed and reversed.

The Taxpayer’'s real property legally described as the NEY of
Section 10, Township 16, Range 15, Sherman County, Nebraska,
shall be valued as follows for tax year 2003:

Land $ 48,410 (valuing 25 acres of waste at zero)
House $140, 544

Qutbuildings $ 28,125

Tot al $217, 079

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
t he Sherman County Treasurer, and the State Assessnent
Manager for Sherman County pursuant to Neb. Rev. Stat. 877-
5016(7) (Reissue 2003).

14



5. Thi s decision shall only be applicable to tax year 2003.

6. Each Party is to bear its own costs in this matter.

T 1S SO ORDERED

Dated this 9" day of July, 2004.

Robert L. Hans, Conm ssioner

Susan S. Lore, Conmi ssi oner

Mark P. Reynol ds, Vice-Chair

SEAL Wn R Wckersham Chair
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